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Porsoncel Divector 2 February 1953
Cffice of the Gencral Counsel

Salary Adjustments from Retrosetive Pey Incresses

Your Memopandw: Cated 12 Jammsry 1953, st o ject

1. The reference requestis the ndvice of this offiecc whether
mocedures for ry edjusteents prescrived in the decleicn of tiw
Comptroller Ceneral (B-106337) af Novewber 6, 1951, 31 Comp. Cen.
166, should mendstarily be adbered to by this Agency in meking
retroactive poyments pursusnt to the genersl provisicns of FPublic
Lav 375 - 82od Comprens.

2 It hes been inforumlly escertained thot your inqdry is
wogrted by the foet that cortain sdjustuents wade pursuent to
Publig Law 375, in ceses vhere jromotions ocourred during the
period of retrouctivity, involve overpayments in the light of the
eited Comptroller Cenersl decision. You further vish to be nde
vigsed whetier 1t io required that collectics of these overpeyuerts
e cbtained.

3. It is the opinion of this office for the ressons hereafter
set forth thot retroactive poymmnts not mede 1n conformence with
the cited decision ere improper and that cxeossive amounts pedd in
coch ense should be recovered.

he The Divectar of Centrsl Inmtelligence wns advioed by the
Captrollar General in Decision B-106516 of lNovewber 21, 1951,
3l Cowp. Gen. 101, thet the extraodinery povers eooferved upon
CIA by Seetion 10 of the Centrel Intelligence Agency Act of 1545
41d not include the suthority to pay the Agency's employeca not
under the Classification Act of 1940 retroeetive incresses 1o come
pensetion equivalent to those euthorized to be pedd emplopees 1o
the classifisd Civil Service. Accordingly, thds Agency ond obbers
were precluded frou wmaking retrcective adjustuents in solery wpbil
the peasage of Public lew 75 on June 5, 1952,

5« Rblic Law 375, as you stete, permitied this Agency to poy
ite exployees "pay incresses, couparnble to those provided by Public
Low 201,” "on the samme boels es if they hod been suthorized by sald
lovesss”e We interpret the words "on the some bosis® as weaning:
thet retroactive paymerts could be made in ne favorsble © wanner oo
usder Publide lew 201, Without express temiinology to this effect,
payeertes on o mae fevoreble besis.
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G. The rule is well esteblisiwd in Covermment that increanes in
cogpensation lowfully uay mot be sraried by aduinistrative doteruing-
tion to have retropotive effect. 31 Comp. Cen. 163, 1643 20 1d. 3003
25 14, 601. The Comptraliler Geners) made it slamdently clear ia his
opinion to the Directcr of Centywl Intelligence, cited abowe, that
the unique suthorities of this Ageney were not intended to permits

"a disregmrd of any contral with respect to the norwel
edministrative or operating problows which confromt the ord.
iy Goverment 6gentysees 70 adopt the view sugmested in
your letter {that vetrosctive payments could be wade wder
the broed suthority of Section 10 of Public lLaw 110) would
be equivalent o concluding that your Agoncy iz suthorized
to grat retxoactive incresses, bommes, o other perquisites
to any or all of its exployees with such frequency, or at
such times, a8 desived, contingent only on the sveilsbility
of funds. I enonot sttidbute sy sueh imtention to© the Cong-
ress”. 31 Comp. Oen. 153, 193.

To say thet Publlc Lew 375 sxd the decdsion of Hovember 6, 1951 haw
oo restrictive effect upon this Agency is tantemowmit to ueking the
contention refuted by the Comptroller Gemeral in the quoted possege.

To Furtherame, it is our opinion that the Comptroller Gereral's
decision of Jemmay 25, 1552 referred to in paragroph b of your mewo-
vendium, is eleerly distinpguisheble on its facts. The case of the "de
facto" officer there considered, involved oo Army Adr Foroe Captain
who continued to receiwe the pey and allowences aod perforn the dutics
of & Mgh orede aftor his temporary jon to that grede hed ox-
pred, The question of r ive incresses 1o selsry wes not in
isgue. It corwet Do oaid bhere that ewployess promoted Guring
the period of retrosctivity perfovmed the services of thelr proooted
grede durlng thet antire period.

E. Por tie ressons stated, payments in cxovss of those permdtted
uwder the Comptrollier Gemerel's interpretation of Pudblic law 201 ave
retronetive paymomts not expressly suthorized by law and hence sre
sbjoct to sulit exoeption. We thevefore believe that it {s neceasary
to yoquire repayments of smounts considered as such overpaysents. A
revision of Agenoy policy parporting to waive this requirement would
be legally objleetionsdle.
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